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INTRODUCTION

The security of the contracts of senior managers and especially municipal
managers are currently under threat as a result of the attempted removal of a
O2dzy OAf Q4 RAAONBUOAZ2Y (2 NBIFILLRAYI RS&SNU

U The interpretation by the courts of s54A of ttlee Local Government:
adzy AOALIf {eadSya ! OGX b2 ouw 2F wnnn 66

U The circular issued by the MEC @DGTAn the Eastern Cape
U Political interference

U The lack of a cohesive position and supporQeyGTA SALGA
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BACKGROUND

Pre 1994 town clerks were permanent appointments and this provided:

U job security
U Independence
U stability and continuity in the administration of a municipality

U succession planning

The introduction of 5 year fixed term positions for senior managers post 1994
has had the opposite effect
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BACKGROUND (CONTINUED)

The negative effects of fixed term contracts have been countered by
incorporating a discretion in the contracts to allow councils to reappoint
senior managers based on performance

This has been eroded by:

U the introduction byCOGTAf the Determination of the upper limits of the total
remuneration payable to senior managers

U the interpretation of s54A of the Systems Act that the contracts of all senior managers must

be advertised prior to expiry effectively requiring senior managers to reapply every 5 years or
less

U The reluctance of councils to convert the position of managers reporting directly to municipal
managers into permanent positions
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LEGAL FRAMEWORK

¢KS {Syljdz [ 20t adzy AOALI tAGE 6a{Syljdzz v &2dzaK
applies to the appointment and reappointment of its senior managers

Section54A(4) of the Systems Act provides as follows:

If the post of municipal manager becomes vacant, the municipal councilmust

(@) advertise the post nationally to attract a pool of candidates
nationwide; and
(b) select from the pool of candidates a suitable person who complies

with the prescribed requirements for appointment to the post.

Section56(3) provides the same in respect of other senior managers, i.e. managers
directly accountable to a municipal manager
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LEGAL FRAMEWORK

Section57(6)(c) provides that the employment contract of a municipal manager must
inter aliastipulate the terms of the renewal of the employment contract, but only by
agreement between the parties

Thethe Local Government: Municipal Performance Regulations for Municipal

Managers and Managers Directly Accountable to Municipal Managers (GN R805 in GG
Honyd 2F M ! dzZ3dzaG Hnannc O odrdain kh&follovenyIF 2 N | Y OS
provisions:

U Regulatior2(3) provides as follows:
The employment contract for a municipal manager must

(@) be for a fixed term of employment not exceeding a period ending two years
after the election of the next council of the municipality;

(b) XX XX

(c) stipulate the terms of the renewal of the employment contract, but only by

agreement between the parties; and

WWW.senqu.gov.za

PPPPPP

(0p)

XXX Do ——



LEGAL FRAMEWORK

U This provision may be extended to any manager directly accountable to
the municipal manager;

U { SOGA2Y noov 2F (UKS t SNF2NXI YOS wS3dz | i
subregulation 2(3)(c), there should be no expectation that the
employment contract will be renewed or extended beyond the term
NEFSNNBR (2 Ay &dzoNB3Idz I GA2Y OHUOET

U The Performance Regulations provide further, in respect of termination
GKIFId GKS O2y iGN OG oAttt GSNXYAYIFGS al dzi 2
NEFSNNBER 2 Ay (KS O2yiUN}YOGZ &dz2SO0 07z
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LEGAL FRAMEWORK

The significance of the above is that both the Systems Act and the
Performance Regulations recognise that an employment contract with a
senior manager may be renewed or extended

if a contract with a senior manager provides for renewal a position does not
0SO2¥a&ntd AT GKS O2YyUGNI OO Aa NBYSGHSR LINA 2|

In such event a municipality is not obliged to advertise the position in terms
of section 54A(4) of the Systems Act.

It would make no sense to incorporate terms for renewal in an employment
contract if the position has to be advertised at the end of the contractual
period
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LEGAL FRAMEWORK

The Local Government: Regulations on the Appointment and Conditions of
Employment of Senior Managers (GN 21 in GG 37245 &drirary2014)

OGUKS !'LIRAYOIYSY (G wS3dzE I A2y &aé0 02y il Ay
regulation45:

(1) Employment contracts for all senior managers, entered into before
these Regulations became operational, remain in force until the
contract lapses or is terminated.

(2) When an employment contract referred to in subregulation (1)
lapses or is terminated, the vacant post must be advertised in
accordance with these Regulations.
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LEGAL FRAMEWORK

Termination occurs when either the senior manager or the municipality ends

G§KS OzyuNJ Olld ¢KS /2)/0)\ SIalpsEa‘-lel\téR 5)\Ou)\2y
T2t f Bagan¥ invalid because it is not used or claimed or renewed

An extension or renewal accordingly prevents the contract from lapsing. The
0§ SNised OF yy2i 06S AYISNILINBGISR G2 I LlLXe G2
Is extended or renewed before it expires

For the above reasons, Senqu has been advised that the Appointment
Regulations and sections 54A(4) and 56(3) of the Systems Act do not preclude
a renewal of an employment contract

This view is, however, not supported by the recent judgments of the Eastern
Cape High Court /AT
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¢1 9 a9/ Qf{ [/ Lw/ | [!w

The MEC for COGTA has directed all municipalities in the Eastern Cape who
had renewed the employment contracts of their senior managers without
following the prescribed process in section 54A of the Systemt Aescind

their decisions

CtKS a9/ Qa4 RANBOUGAODS NBljdzANBa OGKIFG |ff LI
advertised nationally in compliance with section 54A(4hefSystems Act

regardless of any provision in an employment contract that provides for the

renewal thereof prior to its expiry

The MEC relies on an opinion of senior counsel and the judgment of Jolwana
AJ in the matter oKuma v Engcobo Local Municipality and Others (383/2017) . .
[2017] ZAECMHC 35489ust2017)0 a 9y 3020 2¢ 0 FT2NJ KA& RANBO
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In Engcobo, the municipality relied on the provisions of sed&if(6)(c) of the
Systems Act and sectid®1 of the Constitution to renew the contracts of its
municipal manager and other senior managers. The municipality submitted
that section54A(4) of the Systems Act did not apply as the posts had not

0 S O2 wa&ntad W2A0 faund/that a municipality cannot rely on the
provisions of sectiob7(6)(c) to avoid compliance with the requirements of
s54A

Senqu has been advised that the circular does not refer to any statutory basis
for the direction contained therein. No statutory authority for such a direction
could be found in either the Systems Act or the Local Government: Municipal
Structures Act 117 of 1998 and the directive in the circular is accordingly not
binding on municipalities
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CKS a9/ Qa OANDdzZ  NJ RANBOG&A& O2dzyOAfa 02 N
employment contracts of their senior managers. Even if the legal position

adopted in the circular is correct, a council cannot simply rescind its decisions

to renew employment contracts of senior managers as that will contravene

thewell] Y26y ahdzRST NI I f£&€ LINAYOALI ST gKAOK K3
contracts, even unlawful ones, have factual consequences and cannot simply

be disregarded. Theya & | Yy R dzy byiafcoud Slaw I 8 A RS €

LT | YdzyAOALI ft A& RSOARSAa G2 AYLX SYSyd
will have to approach a court in order to do so, i.e. in order to have the
renewal decisions and the resulting contracts declared invalid

Senqu advised the MEC of the above position and requested that the circular
be withdrawn
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Thea 9 / dk@ular has been implemented in the Walter Sisulu and Emalahleni
Local Municipalities and in the Chris Hani District Municipality. The result has
been the termination of the employment contracts of the municipal

managers and other senior managers of these municipalities

Thea 9 / @@stion has been strengthened by the judgmbeanded down by
Lowe J on 08 November 2018 in the yet unreported matter of Thembinkosi
Mawonga& the ILGMv Walter Sisulu Local Municipality & Others

0 Mawong& U
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MAWONGA

The ILGM intervened in Mawonga as an interested an effected party

Lowe J rejected similar arguments for renewal as set out in the above legal
framework

Lowe J applied a purposive approach to the interpretation of s54A of the
Systems Act and found that it applies to the renewal of contracts.

Lowe J confirmed the judgment of Xuma AJ in Engcobo and found that the

NEBYySglt 2F aNJ alg2y3dlQa O2y iNF OO0 Ay Wdz &
advertising the position and following a competitive process was unlawful in

public law andultra viresthe Systems Act. The decision to renew the contract

was null and void for want of compliance with section 54A of the Systems Act

and set aside
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MAWONGA

Senqu has been advised that the judgment of Lowe J is wrong and should be taken on
appeal. Lowe J failed to consider the provisions of the Performance Regulations
relating to renewal

Sengu has been advised that the purpose of the legislative scheme is to prevent an
incoming council, which may be of a different political persuasion or at least-o@ake
than its predecessor, from being saddled with senior managers in whom the council
has no confidence. To this end, the legislation guarantees that the new council is
given a discretion to easily terminate the relationship with such managers by either
just waiting out the remaining period (if the contract contains no renewal clause) or
refusing to renew the contract (if there is a renewal clause)

The legislative scheme is accordingly not opposed to renewal as such. On the
contrary, the scheme explicitly provides for renewal under certain circumstances.
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MAWONGA

¢tKS NBIFazy ¢gKeé Al LINPOIJARSE FT2NI NBYySgl ¢
ability to attract and retain qualified, skilled and experienced senior managers if
renewal is outlawed. By prohibiting renewal, a municipality not only forces its senior
managers to periodically compete for their jobs but it also forces itself to compete
periodically with other employers to retain the services of its best senior managers.
Local government legislation must not be interpreted to achieverasusinesdike

result.

Unsurprisingly, this kind of treatment of senior managers is not common in other
spheres of government or in the private sector, renewal clauses are not prohibited at
the level of director or even directageneral in the civil service in the national or
provincial spheres of government. Similarly, renewal clauses are not uncommon in

respect of the chief executive officer or the chief financial officer of a private company.
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CONSEQUENCES OF MAWONGA
[ 26S WQ&a 2dzRIYSY KFra FI NI NBIFIOKAYS3

It effectively means that all senior managers are required tapply for their
positions every 5 years or less. The prescribed remuneration package in the
Determination will then apply to the position regardless of their current
remuneration package

In addition all senior managers who have been reappointed without
complying with s54A face the risk that their councils can apply to court to
have those decisions reviewed and set aside
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CONSEQUENCES

There is no longer any security of employment for senior managers in local
government and no legitimate expectation of reappointment

Senior managers will be indebted to politicians to securappointment. The
SYBANRYYSY(l gAftt 06S NALIS F2N WOI LIGdzNARy3IQ

Deserving candidates will look elsewhere for employment

It will have a major impact on succession planning as permanent employees
will be loathe to be promoted to senior manager positions

Ultimately local government will be destabilised with major impact on service
delivery

WWW.senqu.gov.za

PPPPPP



CONCLUSION

Way forward

U Itis essential that théGMapplies for leave to appeal the judgment of Lowe J
U Funds must be raised to launch legal challenges

U We must lobby for the permanent appointment of all senior managers and the
amendment of the Determination

U We must actively participate and make recommendations when the Systems Act is
reviewed by Parliament
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